IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE,
NASHVILLE DIVISION

SENTINEL TRUST COMPANY,

Danny N. Bates, Clifton T. Bates,
Howsard H, Cochran, Bradley 8. Lancaster,
and Gary L. O'Brien |

)
Platntiffs y  Civil Action No.:

[ ]
" ) 3-04-0836

KEVIN P. LAVENDER, Tennesses Commissioner )

of Finencial Institutions g JUDGE NIXON
Defendant )
50 gy S P s s SR
PLAINTIFFS' BRIEF IN OPPOSITION

TO DEFENDANT'S MOTION TO DISMISS '

W

In sddition to prior briefing, Plsintiffs present this brief to clarify their position: The
pleadings prexented what Plaint!ffs viewed as 2 strong case forinjunctive reliefto preserve Sentinel's
asbets and exiatence wnti] either this Court or & statc court could render final judgment on whether
Dafendant Commissioner was smpowered, under the law ané the facts, 10 desiroy 2 wust company
under the migtaken pretense that it was a bank. Recognizing that this Court's knowledge of caselaw
on the faderal congtitutional ispuas invoivad s far superior—fiom many long years of experience in
 hesring and dsclding such cases— to that of private cqunsal, the lengthy pagsage of tlmne withowt the

 entry of any arder by this Court might lead fo en intuitive assumption that the Court may view the
cage a8 without merit, '
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That the Chancery Court viewed the case a5 without merit is apparent from its opinion
which, ks PIaintifs have demonatreted, gave no logal raticnale fecognizable uader Teunsasee case
iew, forits denial of the interlocutory order of supersedaas. Plaintiffs view this a8 accurate beoause,
28 respectiully comemutisated to the Chancery Court, ita opinion gave no ovidenos that it followed

. RNy part of the law of glatutory congrustion, it affinuatively demongtrated that it was sontrary 10 a
basic part of that applicablie body of 1aw, and it made no attempt to dernonstrate that Tennesses's law

of statutory congtruction i irrelevant to the intellectual task of construing ﬂm phiticuler ntatute,
~ which starute i unquestionably complex.

Plaintiffs have siready pointed out to this Court the Supreme Court's charecterization of the
Due Process clauses s prohibiting arbitrery, unreasoned governmental deatruction of property and
rights without legal justification (Temporary Restraining Order Brief, p. 3; Reply Brief re:
Temporary Reswaining Ordet, p.7). It is univeraally known that the judicial opinion expounds the
reson for the deeision end demonatrates its correotness. Plaintiffs and their counsel find no such
demonstration in the state Court ordere herein—either the order denying the spplication for
supersedeas, the order granting the discretionary appeal, ot in the Court of Appeals’ order refusing
to asaept jurladistion of that appeal: Thereisno ritionale with which to argue by pointing out logical
errors. Thershas been no judicial er edministrative responsé 10 What Plaintiffs peroeiveas their own
rational demonstration, under prier Tennessee caselaw and present statutes, that the Defendant
Comzissioner is not vested with the power he hea usurped and that his actions ars squally based
upon factual assumptions that are not only false but unintefligent, 1f swoh aetion is not mbiwery and
not conirary to the law of the lgrid. Plaintiffs cannot imegine governmental action that would qualify
at arbitrary, Plaintifis have not neked thig Court to review state judizial actions, a8 Defendant asserts.
Theybeliove they have demnonstrated thed, at leastat the trial level, Termesses hasnotmade gvallable
to them any remedy which will enuneiste and apply the law of Tennessee s clearly defined in
authoritative deciglons,

Plaintiffs and ﬁioir coutisel firmly believe that the action of defendant is illegal and
unjustifieble. Thers is no way they can protect any right they may have to compensation for this
destructive action by the State of Tenneeses xcept by obtaining an injunctive bar to quidetion or
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by avoiding ettry of & judgment that would be & res judicata ber to obteining relief, in a court of
competent furisdiction, for A Tennessee officiale’ seizﬁre of their valuabls bunsiness and propétty
without just compensation and without any public justification therefor. They hiave preserved thelr
right to pursue the Tetmossee remedies and the Compleint melces it perfectly cleas that they intend
to pureue all avallable remedies—including the pending certiorari case in the Davidson County
Chancery Court—in an atismpt to save the business and properties of Sentinel and its owmers or o
achievs o fiusl judgment there, sither one favorabls to them or one from which there will be mn
- gppeal of right within the state judicial system.

Respeptfully submi

arrol D, Kil 544)

227 Second Avenue, North'
Nashville, Tennessee 372011683
(615) 254-8801 '
Attorney for Plaintiffs

Cortificate of Servies -

It is hereby cartified that on thic November 5, 2004, a copy of the foregoing motion hes been fax-
sopnaniitted and matled so the offices of JANET M. KLEINFELTER, ESQ., Berjor Counsel, Financial
Divisicn, Attorney-General of Tennsasee, 425 Fifth Avenue, North, Nasghville, Termessee 37243.




